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STATEMENT OF THE | SSUE

The issue in this case is whether the Departnment of
Envi ronment al Protection (DEP) should grant the application of
the City of Destin (City) and Walton County (County) for a
Consol i dated Joint Coastal Permt (JCP) and Sovereign
Submer ged Lands Aut horization (Application) to restore a 6.9
stretch of beach in the City and County.

PRELI M NARY STATENMENT

After conducting an extensive studies and pre-application
conferences with DEP staff, the City and County filed their
Application on July 30, 2003. After requests for additional
i nformati on and responses to those requests, DEP issued a

Notice of Intent to |Issue Joint Coastal Permt and



Aut hori zation to Use Soverei gn Submerged Lands, DEP JCP File
No. 0218419-001-JC (Draft Permt) on or about July 15, 2004.

Save Qur Beaches, Inc. (SOB) and Stop the Beach
Renourishment, Inc. (STBR) filed a Petition for Formal
Adm ni strative Hearing chall enging i ssuance of the Draft
Permt, which was given DEP OGC Case No. 04-1370, referred to
the Division of Admi nistrative Hearings (DOAH) on August 20,
2004, and given DOAH Case No. 04-2960. STBR also filed a
Petition for Formal Adm nistrative Hearing challenging the
County Erosion Control Line (ECL) established by the Board of
Trustees of the Internal Inprovement Trust Fund (BOT), in
conjunction with the proposed beach restoration project, which
was given DEP OGC Case No. 04-1545, referred to DOAH on
August 15, 2004, and given DOAH Case No. 04-3261. The two
cases were consolidated and set for final hearing in Sandestin
begi nni ng February 7, 2005.

| n Decenmber 2004, without objection, SOB and STBR filed a
joint Amended Petition challenging both the Draft Permt and
the ECLs established by the BOT in conjunction with the
proposed beach restoration projects. In January 2005, the
City and County noved wi thout opposition to dism ss
constitutional property rights issues fromthe Anended
Petition, which was granted. (SOB and STBR were pursuing

their constitutional clainms in an action in state circuit



court to have applicable statutes declared unconstitutional.)

I n February 2005, SOB and STBR nmoved for a continuance,
whi ch was opposed, and the City and County noved to dism ss
the issue "whether the |ocal sponsors for the Project have
obt ai ned, or are able to obtain, all of the requisite private
property rights necessary to inplenent the Project,” which
al so was opposed. The continuance was deni ed, and the notion
to dismss was withdrawn. After Petitioners filed a Pre-
Hearing Statenment and the other parties filed a Joint Pre-
Hearing Stipulation, the City and County filed an Enmergency
Unopposed Motion for Continuance, which was granted, and the
final hearing was reschedul ed for May 10-11, 2005. The City
and County then filed an Unopposed Mtion for Continuance on
behal f of DEP, which was granted, and the final hearing was
reschedul ed for June 7-8, 2005.

On June 3, 2005, the City and County filed a Joint
Request for O ficial Recognition. At the final hearing, the
request for official recognition of codified statutes and
rul es was granted w thout objection. But SOB and STBR opposed
the request for official recognition of Chapter 2004-475, Laws
of Florida (2004), and a related Senate Staff Analysis on
grounds of relevance, and ruling was reserved. It is now
ruled that those itenms are not relevant to the renmining

i ssues in this case.



At the final hearing, the parties had the Application
File admtted in evidence as Joint Exhibit 1. The City and
County called five witnesses: Phil Flood, DEP s Beach and
Coastal Systens Manager and an expert in coastal permtting;
Thomas Canpbell, P.E., an expert in coastal engineering; Jame
Christoff, DEP s Environnental Resource Permitting processor
who reviewed the Application in this case; Brad Pickel,
Di rector of Beach Managenent in the County's Touri st
Devel opment Council, which sponsored the project; and Lindy
Chabot, the City's grants and project manager responsible for
t he proposed project. The City and County al so had
Respondents' Exhibits 1-3 admtted in evidence on behalf of
t hensel ves and DEP. DEP also called Marty Seeling, DEP s
Adm ni strator of Beach Protection Environnental Resource
Permitting, and an expert in DEP's interpretation of beach
protection statutes and rules and in beach restoration
projects. SOB and STBR called two witnesses: Slade Lindsey,
a beachfront property owner and a representative of STBR;, and
Li nda Cherry, a beachfront property owner and a representative
of SOB. SOB and STBR al so had Petitioners' Exhibits 1-7
adm tted in evidence.

After presentation of evidence, the City and County
requested a transcript of the final hearing, and the parties

were given ten days fromthe filing of the transcript in which



to file proposed recomended orders (PROs). The Transcript
was filed June 14, 2005, maki ng PROs due June 24, 2005. PROs
were tinmely-filed and have been consi dered.

FI NDI NGS _OF FACT

1. The @ulf of Mexico beaches of the County and City
were critically eroded by Hurricane Opal in 1995. The erosion
probl em was identified by DEP, which placed the beaches on its
list of critically-eroded beaches, and by the County and City,
which initiated a | engthy process of beach restoration through
renouri shnment (also called maintenance nourishnment.)! The
process, which included an extensive studi es? and construction
design, as well as pre-application conferences with DEP staff,
culmnated in the filing of the Application on July 30, 2003.

2. The Application proposed to dredge sand from an ebb
shoal (i.e., a near-shore) borrow area south of (i.e.
of fshore from East Pass in eastern Okal oosa County, using
either a cutter head dredge (which disturbs the sand on the
bottom of the borrow area and vacuuns it into a pipeline which
delivers it to the project area) or a hopper dredge (which
fills itself and is noved to the project site). On the
project site, heavy equi pment noves the dredged sand as
specified in the design plans. The project is executed in
this manner and progresses along the beach, usually at a pace

of about 300-500 feet a day. Each day work is in progress,



public access to the beach is restricted for a |length of about
500- 1000 feet in the immediate vicinity of the area of beach
bei ng wor ked.

A, Water Quality

3. Increased turbidity is the primary water quality
concern in a project of this nature. Increased turbidity can
adversely inpact subnmerged seagrasses and hard-bottom habitat,
along with the benthic communities depending on them \hen
sand in the borrow area is disturbed by dredgi ng, sand and
silt become suspended and increase turbidity to sonme extent
and for some duration, depending primarily on the nature of
the bottom material and the dredging nethod. (The cutter head
dredge vacuuns nost if not all of the disturbed sand and silt
into the pipeline while, by conparison, the hopper dredge
woul d result in higher turbidity in the water in the borrow
area.) Sand delivered to the project site via pipeline nust
remai n suspended in water for transport. \When the sand is
deposited on the beach, the excess water, with suspended
particul ate matter, will drain off and return to the Gulf of
Mexi co. Even if hopper dredges are used, and if material is
deposited on the project site other than via pipeline, sone of
the material will be deposited in the littoral zone, and sone
mat eri al deposited | andward of the waterline will be inundated

by the tides and wave action and potentially re-suspended in



water in the littoral zone. |If the water is turbid upon
di scharge in the littoral zone, the near-shore can becone nore
t ur bi d.

(i) Sand Quality

4. The primary determ nant of the anount and duration of
turbidity generated in the borrow area and in the littoral
zone of the project site is the quality of the bottom materi al
in the chosen borrow area. The coarser the material, the |ess
turbidity. The best quality bottom material usually is found
in the kind of borrow area proposed for use in the
Application. Sand in the borrow area came from sone of
Florida's finest beaches. It has been cleaned of fine
material (silt) not only by wave action but also as the sand
noved al ong shore in the littoral zone and by the currents in
t he East Pass inlet.

5. Nunerous tests of the bottommaterial in the proposed
ebb shoal borrow for the project indicate that it generally
has | ess than one percent silt. Expert witnesses for the
City, County, and DEP testified that, with such low silt
content, turbidity increases of no nore than 5-10
Nephal ometric Turbidity Units (NTUs) above background | evels
are expected at the edge of the m xing zone--150 nmeters down-
current fromthe borrow area, and down-current and offshore

fromthe discharge points on the beach. Moreover, they



testified that turbidity |evels are expected to return to
background | evels quickly (i.e., within an hour or so.)

6. SOB and STBR questi oned whether the experts could be
certain of their testinony based on the test results. But SOB
and STBR call ed no expert to contradict the testinmony, and it
is found that the expert testinony was persuasive.

(ii) Standard M xi ng Zone

7. Initially, the City and County applied for a variance
fromthe turbidity standards to allow themto exceed 29 NTUs
nore than 150 but |ess than 1660 neters down-current fromthe
borrow area, and down-current and offshore fromthe di scharge
poi nts, based on Attachnent H, the Water Quality I npact
analysis in the Application. The analysis was based on an
assunmption of five percent silt content in the bottom materi al
in the borrow area. SOB and STBR attenpted to use the five
percent assunption to inpeach the expert testinony on water
quality. But when the quality of the bottom nmaterial was
ascertained to be | ess than one percent, the variance request
was withdrawn at DEP's request as being unnecessary and
t heref ore inappropriate.

8. SOB and STBR also argued in their PROthat, if a
1660-meter m xing zone was needed for five percent fines, then
a 332-nmeter mxing zone would be needed for one percent fines.

Thi s argument was based entirely on counsel's arithnetic



extrapol ation. There was no evidence in the record from which
to ascertain the validity of the extrapolation. [In addition,

t he evidence was that the bottom material in the borrow area
in this case will be | ess than one percent fines.

(iii) Shore-Parallel Sand Di ke

9. Specific Condition 6 of the Draft Permit requires the
permttee to "construct and nmaintain a shore-parallel sand
di ke at the beach placenent area at all tinmes during hydraulic
di scharge on the beach to neet turbidity standards prescribed
by this permt." The shore-parallel sand dike is essentially
a wall of sand built parallel to the shoreline to keep the
sand slurry (the m xture of sand and water) being punped onto
t he beach from washing back in the water, thereby giving the
materials nore tine to settle out of the water before the
wat er returns to the Gulf of Mexico. Even if this condition
were not in the Draft Permt, the City and County woul d be
required to build the dike since it is part of their design
for construction of the Project.

(iv) Turbidity Mnitoring

10. The Application included a proposal to nonitor
turbidity, and the Draft Permt includes the proposed
nonitoring as a Specific Condition 38. Every six hours during
dredgi ng and punpi ng operations, the City and County are

required to sanple 150 neters down-current of the borrow area,
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and down-current and offshore of the discharge point, and
report the results to DEP within a week. In addition,
Specific Condition 38 requires work to stop if turbidity
standards are exceeded, which nust be reported i mredi ately.
Work may not proceed "until corrective measures have been
taken and turbidity has returned to acceptable levels.” |If
nore than one exceedence of the turbidity standard is
reported, DEP will require the City and County to redesign the
project to address and cure the problem These conditions are
part of the reasonable assurance that water quality standards
wi Il not be violated.

(v) Sedinment Quality Control/Quality Assurance Pl an

11. Pursuant to Special Condition 4.b. of the Draft
Permt, the City and County are required to do a Sedi nent
Quality Control/Quality Assurance Plan, which requires themto
measure the quality of the sand as it cones out of the
pi peline before it can cause a turbidity problem |If the
dredge hits pockets of bad material, which is not expected in
this case, work could be stopped before it creates a turbidity
pr obl em

(vi) Absence of Natural Resources in Project Area

12. DEP performed side-scan sonar tests in the vicinity
of both the borrow site and near-shore in the Project area and

determ ned that there were no hard bottonms or seagrasses in
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either area. Therefore, there are no natural resources within
the project area that would be covered or placed in jeopardy
by a turbidity plune.

(vii) Reasonabl e Assurance G ven

13. For all of these reasons, the City and County have
provi ded reasonabl e assurance that water quality standards
wi Il not be violated.

B. Requi red Ri pari an | nterest

14. Generally, and in the beach nourishment project
area, the BOT owns seaward of the nean high water line (MHW).
The City and County own sone but not all of the beachfront
| andward of the MHW.3

15. In anticipation of the beach nourishment project,
the City and County had the MHW surveyed as of Septenber 7,
2003.% The surveys state that the MHW as of that date shal
al so be known as the ECL.

16. The surveys al so depict the | andward and seaward
limts of construction and the predicted post-construction
MHW.. The surveys indicate that construction is planned to
take place both | andward and seaward of the ECL. The
predi cted post-construction MHW is seaward of the ECL.

17. By resolution, the BOT approved the surveys and
established the ECLs for the Project. The City survey was

approved, and ECL established, on Decenber 30, 2004; the
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County survey was approved, and ECL established, on

January 25, 2005. The BOT's decisions are being challenged in
court. If the decisions are upheld, the BOT intends to file
its resolutions and record the surveys.

18. There was no evidence that the City and County have
an easement or the consent of all of the other beachfront
owners to undertake the proposed beach nourishnent project.
Some of the other beachfront owners do not consent, including
menbers of SOB and STBR

C. Standing

19. SOB was incorporated not-for-profit in Florida on
January 28, 2004. STBR was incorporated not-for-profit in
Fl ori da on February 16, 2004. Both were incorporated to
protect and defend the natural resources of the beaches,
protect private property rights, and seek redress of past,
present, and future unauthorized and/or inappropriate beach
restoration activities.

20. No evidence was presented by any party as to whet her
SOB and STBR have filed their annual reports with the
Departnent of State, and no party filed a Departnment of State
certificate of status as to either SOB or STBR.

21. STBR has six nenbers, all owners of beachfront
property in the area of the proposed beach nouri shnent

project.?®
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22. SOB has approxi mately 150 nenmbers. These nenbers
own approximately 112 properties in the City, approximtely 62
of which are beachfront and the rest condom nium units of
beachfront condom nium devel opnments. However, it is not clear
fromthe evidence how many of these beachfront properties are
in the area of the proposed beach nourishment project (beyond
the four owned by Linda Cherry, who testified).

23. The testinony of Slade Lindsey was sufficient,
together with nember affidavits, to prove that all six menbers
of STBR use the beaches and waters of the Gulf of Mexico
adj acent to the Project area for swi nmng, fishing, boating,
and/ or enjoying beach and Gulf vistas. As a result, the
construction of the Project will affect their interests at
| east during the time construction is taking place near their
property. If the Project were to result in violations of
water quality standards for turbidity, their interests would
be affected as long as the violations |asted and perhaps
| onger if lasting danmage to natural resources were to result.
However, as found, there will not be any lasting damage to
natural resources, and reasonabl e assurance was given that no
water quality violations will occur and that exceedences of
water quality standards in the m xing zone will be of short
duration, lasting for no |l onger than an hour. These effects

will not be substantial.
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24. The evidence was not sufficient to prove that
construction of the Project will affect the interests of a
subst anti al nunber of the menbers of SOB. First, it was not
cl ear how many of them own beachfront property or even
condom nium units in devel opnments adjacent to the Project
area. Second, the only witness on the subject, Linda Cherry,
does not know all of SOB's menbers and did not state how nany
of the 39 SOB nenbers who signed affidavits as to their use of
t he beaches and waters of the Gulf of Mexico adjacent to the
Project area are known to the witness. Even if a substanti al
number woul d be affected, their interests would be affected no
nore than the STBR nmenbers' interests.

CONCLUSI ONS OF LAW

25. SOB and STBR have deferred for determ nation in
court proceedings the constitutional property rights issues
initially raised in their challenges to the DEP's Notice of
Intent to |Issue Joint Coastal Permt and Authorization to Use
Soverei gn Subnerged Lands for the beach restoration project
proposed by the City and County and to establishment of the
related ECL. The only remaining issues are whether the City
and County gave reasonabl e assurance that applicable water
qual ity standards will not be violated and whether the City
and County have obtained, or are able to obtain, all requisite

private property rights necessary to inplenment the proposed
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Project. 1In addition, the City, County, and DEP question the
standing of SOB and STBR to rai se these issues.

D. Standing

26. In their PRO the City and County cite Sections
617.1622(8) and 617.0128, Florida Statutes,® in support of
their argunment that SOB and STBR have no standi ng because they
did not introduce in evidence a certificate of status show ng
that they are in good standing. The former statute provides
that a corporation failing to file an annual report "nmay not
mai ntain or defend any action in any court of this state until
such report is filed and all fees and taxes due under this act
are paid . . . ." (Enphasis supplied.) But DOAH is not a

court. See Florida Dept. of Revenue v. WHI Ltd. Partnership,

754 So. 2d 205 (Fla. 1st DCA 2000). The latter statute
provides in pertinent part: "(1) Anyone may apply to the
Departnent of State to furnish a certificate of status

"  (Enphasis supplied.) Lack of corporate standing
under these statutes would be in the nature of an affirmative

def ense that the City and County woul d have to plead and

prove. See Christie v. Highland Waterfront Co., 114 Fla. 263,

271, 153 So. 784, 787 (1934); Babe, Inc. v. Baby's Formula

Service, Inc., 165 So. 2d 795, 799 (Fla. 3d DCA 1964). In

this case, the City and County neither pled the defense nor

i ntroduced a certificate of status in evidence.
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27.

Section 403.412(6), Florida Statutes, provides:

Any Florida corporation not for profit

whi ch has at |east 25 current nenbers
residing within the county where the
activity is proposed, and which was forned
for the purpose of the protection of the
environment, fish and wildlife resources,
and protection of air and water quality,
may initiate a hearing pursuant to s.
120.569 or s. 120.57, provided that the

Fl ori da corporation not for profit was
formed at | east 1 year prior to the date of
the filing of the application for a permt,
license, or authorization that is the

subj ect of the notice of proposed agency
action.

In this case, neither SOB nor STBR was forned at | east a year

prior to the filing of the Application. As a result, neither

can take advantage of this statute as a basis for standing.

28.

Section 403.412(5), Florida Statutes, states:

Not hing herein limts or prohibits a
citizen whose substantial interests will be
determ ned or affected by a proposed agency
action frominitiating a fornmal

adm ni strative proceeding under s. 120.569
or s. 120.57. A citizen's substanti al
interests will be considered to be

determ ned or affected if the party
denonstrates it may suffer an injury in
fact which is of sufficient imediacy and
is of the type and nature intended to be
protected by this chapter. No
denonstration of special injury different
in kind fromthe general public at large is
required. ™ A sufficient denonstration of
a substantial interest may be nmade by a
petitioner who establishes that the
proposed activity, conduct, or product to
be licensed or permtted affects the
petitioner's use or enjoynment of air,

wat er, or natural resources protected by
this chapter.!®
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29. There was no evidence that SOB or STBR thensel ves
own property or otherw se would be affected by the proposed
Project. Their standing is "associational"” and is derived
fromtheir representation of their nenmbers. The requirenents
for "associational standing"” in proceedings under Sections
120. 569 and 120.57(1), Florida Statutes, are set out in

Fl ori da Hone Builders Ass'n v. Dept. of Labor and Empl oynent

Security, 412 So. 2d 351 (Fla. 1982): instead of having to
prove that the associations' own substantial interests would
be affected, the associations would have to prove that a
substantial nunmber of their nmenbers would nmeet the standing
test. They nust prove: (a) that a substantial nunber of
their menbers, although not necessarily a nmpjority, are
substantially affected by the proposed Project; (b) that the
subj ect matter of the proposed Project is within the general
scope of the interests and activity for which the

organi zations were created; and (c) that the relief requested
is of the type appropriate for the organizations to receive on

behal f of their nenbers. See also Florida League of Cities,

Inc. v. Departnent of Environnental Requl ati on, 603 So. 2d

1363 (Fla. 1992); Friends of the Everglades, Inc. v. Board of

Trustees of the Internal | nprovenent Trust Fund, 595 So. 2d

186 (Fla. 1st DCA 1992). The standing issues in this case

relate to the first of the three requirenents.
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30. In this case, all six STBR nenbers own beachfront
property adjacent to the proposed Project, and all six would
be affected by the proposed Project if it significantly
reduced water quality, infringed on riparian rights, or
proceeded without their required consent, as alleged. But it
was not clear fromthe evidence if nore than one of SOB' s
approxi mately 150 nembers own beachfront property in the
proposed project area or would be affected by the proposed
Project if it significantly reduced water quality, infringed
on riparian rights, or proceeded w thout their required
consent, as all eged.

31. In any event, as found, there will not be any
| asti ng damage to natural resources, and reasonabl e assurance
was given that no water quality violations will occur and that
exceedences of water quality standards in the nm xing zone wll
be of short duration, lasting for no | onger than an hour.
These effects will not be substantial.

E. Water Quality

32. Ampbng ot her things, Section 373.414(1), Florida
Statutes, requires an "applicant [for a wetland/environnmental
resource permt] to provide reasonabl e assurance that state
water quality standards applicable to waters as defined in s.
403.031(13) will not be violated . . . ." The term

"reasonabl e assurance" is also found in Rule 62-4.070(1).°
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33. An applicant need not provide an absol ute guarantee.

See ManaSota-88, Inc. v. Agrico Chem cals, Co. and Fl orida

Depart ment of Environnental Requl ation, 12 F. A L. R 1319, 1325

(DER Feb. 19, 1990). Nor is it necessary for an applicant to
el i m nate specul ati on concerning what "m ght" occur. Chipola

Basin Protective Group, Inc. v. Departnent of Environnental

Requl ation, Case No. 88-3355, 1988 W. 1859974 (Dept. Env. Reg.

Dec. 29, 1988). "Reasonable assurance"” requires an applicant
to establish a "substantial |ikelihood that the project wll
be successfully inplemented.” Metro Dade County v. Coscan

Florida, Inc., 609 So. 2d 644, 648 (Fla. 3d DCA 1992).

34. The applicable water quality standard in this case
is the turbidity standard for surface waters found in Rule 62-
302.530(70): 29 or fewer NTUs outside the m xing zone
described in Rule 62-4.244(5). As found, the City and County
provi ded reasonabl e assurance that the applicable water
gquality standard will not be viol at ed.

F. Requi red Ri pari an | nterest

35. The City and County seek a JCP, which includes two
separate permts, and an authorization. The two permts
included within a JCP are: a coastal construction permt
governed by Chapter 161, Florida Statutes, and Rule Chapter
62B-41; and a wetl and/ environnmental resource permt? governed

by Chapter 373, Florida Statutes, and Rul e Chapter 62-312. A
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JCP also includes a proprietary authorization to use sovereign
subnmerged | ands, which is governed by Chapter 253, Florida
Statutes, and Rule Chapter 18-21. See Fla. Adm n. Code R
62B- 49. 001.

36. Rule Chapter 62B-49, entitled “Joint Coastal Permts
and Concurrent Processing of Proprietary Authorizations,” does
not change the substantive requirenents for obtaining a
coastal construction permt, wetland/ environnmental resource
permt, or a proprietary authorization to use sovereign
subnmerged | ands. Rather, it provides a procedural nmechani sm
for processing all three components of the JCP (i.e., coastal
construction permt, wetland/environmental resource permt,
and/ or a proprietary authorization to use sovereign submerged
| ands) at the same tinme. Rule 62B-49.001 specifically
recogni zes that:

[t] he standards and criteria for issuance

of environnmental resource permts and

coastal construction permts pursuant to

Title 62, Florida Adm nistrative Code, and

proprietary authorizations pursuant to

Chapters 18-18, 18-20, 18-21, Florida

Adm ni strative Code, shall be applicable to

the review of joint coastal permts.
Rul e 62B-49. 005(2) provides that applicants for a JCP nust
submt all information required by Rule Chapters 62-312, 62B-
41, and 18-21.

Rul e Chapter 18-21

37. Under Section 253.03(1), Florida Statutes, the BOT
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“is vested and charged with the acquisition, adm nistration,
managenent, control, supervision, conservation, protection,
and di sposition of all |ands owned by [the State].”

38. Section 253.77, Florida Statutes, provides: “A
person may not conmmence any excavation, construction, or other
activity involving the use of sovereign or other |ands of the
state, the title to which is vested in the board of trustees
of the Internal |nprovement Trust Fund under this chapter,
until the person has received the required | ease, |icense,

easenment, or other form of consent authorizing the proposed

use.

39. Rule Chapter 18-21 was pronul gated under the
specific authority of Section 253.03(7), Florida Statutes.
Rul e 18-21.004(3) provides in pertinent part:

Ri pari an Ri ghts.

(a) None of the provisions of this rule
shall be inplenented in a manner that woul d
unreasonably infringe upon the traditional,
conmmon | aw riparian rights, as defined in
Section 253.141, F.S., of upland property
owners adjacent to sovereignty submerged

| ands.

(b) Satisfactory evidence of sufficient
upland interest is required for activities
on sovereignty subnmerged | ands riparian to
upl ands, unl ess otherw se specified in this
chapter. Public utilities and state and

ot her governnmental agencies proposing
activities such as utility lines, roads or
bri dges must obtain satisfactory evidence
of sufficient upland interest prior to

begi nni ng construction, but need not
provi de such evidence as part of any
required application. Satisfactory evidence
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of sufficient upland interest is not
required for activities on sovereignty
subnmerged | ands that are not riparian to
upl ands, or when a governnental entity
conducts restoration and enhancenment
activities, provided that such activities
do not unreasonably infringe on riparian
ri ghts.

40. Rule 18-21.003(49) defines "satisfactory evidence of
sufficient upland interest" as:

docunment ati on, such as a warranty deed; a
certificate of title issued by a clerk of
the court; a | ease; an easenent; or
condom ni um homeowners or simlar
associ ati on docunents that clearly
denonstrate that the hol der has control and
interest in the riparian uplands adjacent
to the project area and the riparian rights
necessary to conduct the proposed activity.
Ot her forms of docunentation shall be
accepted if they clearly denonstrate that

t he hol der has control and interest in the
ri pari an uplands adjacent to the project
area and the riparian rights necessary to
conduct the proposed activity.

41. SOB and STBR take the position that the City and
County have not provided “satisfactory evidence of sufficient
upl and interest.” But the Application in this case falls
squarely within the exception in the |ast sentence of Rule 18-
21.004(3)(b), supra: no evidence of an upland interest is
necessary "provided that such activities do not unreasonably
infringe on riparian rights. "

42. One riparian right alleged to be infringed by the
Application is the right to accretion. However, under the

pertinent statutes, the riparian right to accretions (as well
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as the risk of erosion) will be elimnated upon recording of
the ECL. Section 161.141, Florida Statutes, provides:

The Legislature declares that it is the
public policy of the state to cause to be
fixed and determ ned, pursuant to beach
restoration, beach nourishment, and erosion
control projects, the boundary |ine between
sovereignty |l ands of the state bordering on
the Atlantic Ocean, the Gulf of Mexico, or
the Straits of Florida, and the bays,

| agoons, and other tidal reaches thereof,
and the upland properties adjacent thereto;
except that such boundary line shall not be
fixed for beach restoration projects that
result frominlet or navigation channe

mai nt enance dredgi ng projects unless such
projects involve the construction of

aut hori zed beach restorati on projects.
However, prior to construction of such a
beach restoration project, the board of
trustees nust establish the [ine of nmean
hi gh water for the area to be restored; and
any additions to the upland property

| andward of the established |ine of nmean
hi gh water which result fromthe
restoration project remain the property of
t he upl and owner subject to al

governnmental regulations and are not to be
used to justify increased density or the
rel ocati on of the coastal construction
control line as may be in effect for such
upl and property. The resulting additions
to upland property are also subject to a
public easenent for traditional uses of the
sandy beach consistent with uses that woul d
have been allowed prior to the need for the
restoration project. It is further

decl ared that there is no intention on the
part of the state to extend its clainms to

| ands not already held by it or to deprive
any upland or subnerged | and owner of the

|l egitimate and constitutional use and
enjoynent of his or her property. If an
aut hori zed beach restoration, beach

nouri shnment, and erosion control project
cannot reasonably be acconplished w thout
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the taking of private property, the taking
must be nmade by the requesting authority by
em nent domai n proceedi ngs.

Section 161.161(5), Florida Statutes, provides that the BOT
shal | approve or disapprove the ECL for a beach restoration
project. Section 161.181, Florida Statutes, provides that, if
no review is taken, or if the BOT'S decision is upheld on
review, the BOT shall file its resolution approving the ECL in
the public records and record the survey showi ng the area of
beach to be protected and the ECL in the book of plats of the
county or counties where the ECL lies. Section 161.191,

Fl orida Statutes, states:

(1) Upon the filing of a copy of the board
of trustees' resolution and the recording
of the survey showi ng the |ocation of the
erosion control line and the area of beach
to be protected as provided in s. 161.181,
title to all lands seaward of the erosion
control line shall be deened to be vested
in the state by right of its sovereignty,
and title to all lands | andward of such
line shall be vested in the riparian upland
owners whose | ands either abut the erosion
control line or would have abutted the line
if it had been located directly on the |ine
of mean high water on the date the board of
trustees' survey was recorded.

(2) Once the erosion control line along
any segnment of the shoreline has been
established in accordance with the

provi sions of ss. 161.141-161.211, the
common | aw shall no | onger operate to

i ncrease or decrease the proportions of any
upl and property lying | andward of such
line, either by accretion or erosion or by
any other natural or artificial process,
except as provided in s. 161.211(2) and
(3). However, the state shall not extend,
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or permt to be extended through artificial
means, that portion of the protected beach
lying seaward of the erosion control |ine
beyond the Iimts set forth in the survey
recorded by the board of trustees unless
the state first obtains the witten consent
of all riparian upland owners whose view or
access to the water's edge woul d be altered
or inpaired.

Finally, Section 161.201, Florida Statutes, states:

Any upl and owner or | essee who by operation
of ss. 161.141-161.211 ceases to be a

hol der of title to the nean high-water I|ine
shal |, nonethel ess, continue to be entitled
to all common-law riparian rights except as
ot herwi se provided in s. 161.191(2),
including but not limted to rights of

i ngress, egress, view, boating, bathing,
and fishing. |In addition the state shal

not allow any structure to be erected upon
| ands created, either naturally or
artificially, seaward of any erosion
control line fixed in accordance with the
provi sions of ss. 161.141-161.211, except
such structures required for the prevention
of erosion. Neither shall such use be
permtted by the state as may be injurious
to the person, business, or property of the
upl and owner or |essee; and the several

muni ci palities, counties and speci al
districts are authorized and directed to
enforce this provision through the exercise
of their respective police powers.

Si nce the Project cannot proceed w thout recording of the
established ECL, there will be no infringenment of any right to
accretion, assumng the constitutionality of these statutes.
(Alternatively, infringement of the right to accretion by

i ssuance of the Draft Permt pending establishnent of the ECL

i's not unreasonable.)
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43. SOB and STBR al so all eged that there is another
riparian right infringed by the Draft Permt--the so-called
"right to have the property's contact with the water remnin

intact." Board of Trustees of the Internal | nprovenent Trust

Fund v. Sand Key Associates, Ltd., 512 So. 2d 934, 936 (Fla.

1987).' Actually, this right is no different than the
riparian right to accretions (and relictions). As indicated,
those rights (as well as the risk of loss of |and by erosion)
woul d be elimnated by establishnent of the ECL, assum ng the
constitutionality of the pertinent statutes.

Rul e Chapter 62B-41

44, SOB and STBR al so contend that Rule 62B-41. 005(3)
requires the City and County to establish a riparian interest
in the beach to be restored by their proposed Project, or
establish that they have the consent of the owners of that
| and.

45. Rule 62B-41.005(3), which originally applied to
coastal construction permts before they were conbined with
wet | and/ envi ronnental resource permts to become JCPs under
Rul e Chapter 62B-49, states in pertinent part: "The
Departnment will deterni ne whether to authorize coastal
construction at any coastal |ocation upon receipt of an

application froma property or riparian owner and upon

27



consi deration of the facts or circunstances . . . ." But Rule
62B- 49. 001 provi des:

This chapter inplenments the provisions of
161. 055, Florida Statutes, establishing a
joint coastal permt. A joint coastal
permt is issued when both a coast al
construction permt is required pursuant to
Section 161.041, Florida Statutes, and an
envi ronnental resource permt pursuant to
Part IV of Chapter 373, Florida Statutes,
are required. This chapter also provides
for concurrent review of any activity
requiring a joint coastal permt that also
requires a proprietary authorization for
use of sovereign submerged | ands owned by
t he Board of Trustees of the Internal

| mprovenent Trust Fund. |n_the event there
is a conflict between the procedural

requi renents of this chapter and other
procedural rules pronul gated pursuant to
the referenced statutes, then this chapter
shal | govern. The standards and criteria
for issuance of environmental resource
permts and coastal construction permts
pursuant to Title 62, Florida

Adm ni strative Code, and proprietary

aut hori zations pursuant to Chapters 18-18,
18-20, 18-21, Florida Adm nistrative Code,
shall be applicable to the review of joint
coastal permts.

(Enphasi s added.) Therefore, while the standards and criteria
for issuance of wetland/ environnental resource permts and
coastal construction permts pursuant to Rule Chapter 62 are
expressly made applicable to JCPs, Rule Chapter 62B-49
controls in the event of any conflict.

46. Rule 62B-49.002(3) defines an applicant for a JCP to
i ncl ude:

any . . . county, nunicipality, township,
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special district, or any public agency
having authority, pursuant to _Section

161. 041, Chapter 253 or 258 and Part |V of
Chapter 373, Florida Statutes, to request a
permt, and if necessary, an authorization
to conduct activities upon sovereign
subnmerged | ands of Florida.

(Enmphasi s added.) Section 161.041(1), Florida Statutes,
specifically provides:

| f any person, firm corporation, county,
muni ci pality, township, special district,
or any public agency desires to mke any
coastal construction or reconstruction or
change of existing structures, or any
construction or physical activity
undertaken specifically for shore
protection purposes, or other structures
and physical activity including groins,
jetties, noles, breakwaters, seawalls,
revetnments, artificial nourishnment, inlet
sedi ment bypassi ng, excavation or

mai nt enance dredgi ng of inlet channels, or
ot her deposition or renoval of beach
material, or construction of other
structures if of a solid or highly

i nper meabl e desi gn, upon sovereignty | ands
of Florida, below the nmean high-water |ine
of any tidal water of the state, a coastal
construction permt must be obtained from
t he departnent prior to the commencenent of
such wor k.

In this case, both the City and the County desire to deposit
beach material on sovereignty |lands of the State of Florida
bel ow the MHW. for the purpose of shore protection and beach
restoration pursuant to Sections 161.088-161.212, Florida

St atutes, which provides for beach restoration and

renouri shment funded and sponsored by governnent, both State

and local. It is not reasonable to interpret the applicable
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statutes and rules to require a local government to be the

ri parian ower of all the upland property which is subject to
a beach restoration project. In fact, Section 161. 201,

Fl orida Statutes, expressly preserves the comon-|aw rights of
upl and owners affected by beach restoration activities under
Sections 161.141-161.211, Florida Statutes. DEP’ s
interpretation that Rule 61B-41.005(3) is inapplicable to the
Application in this case is reasonable, and the City and
County are proper applicants for the JCP in this case. See

Level 3 Communications, LLC v. Jacobs, 841 So. 2d 447 (Fla.

2003); Meszaros v. Dep’'t of Ag. and Consuner Servcs, 861

So. 2d 86 (Fla. 5th DCA 2003) (agency interpretation of rules
and statutes it is charged with adnm nistering is entitled to
def erence).

47. Even if Rule 61B-41.004(3) were applicable, it
merely provides that DEP will determ ne whether to authorize
activity “upon recei pt of an application froma property or
ri parian owner.” Since both the City and County own riparian
property within the Project area, they would appear to satisfy
this generic requirenent.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law, it is
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RECOMVENDED t hat DEP enter a final order issuing Draft
Permt DEP JCP File No. 0218419-001-JC.
DONE AND ENTERED t his 30th day of June, 2005, in

Tal | ahassee, Leon County, Florida.

8@”%%@1

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 30th day of June, 2005.

ENDNOTES

1/ Technically, experts refer to an initial project to
restore a beach by addi ng sand as restoration or nourishnment,
whil e renouri shnent technically refers to the addition of sand
8-12 years later to maintain the "design beach” Dby replacing
sand "sacrificed" to erosion during those years, as envisioned
in the initial design.

2/ These included environnmental assessnments, engineering
anal yses, and detail ed geotechni cal studies.

3/ Specifically, proposed beach nourishnment would occur al ong
4.8 mles of beachfront in the County, and the County owns
four of the 275 parcels of beachfront property al ong that
stretch. Proposed beach nourishment al so would occur al ong
two mles of beachfront in the City, and the City owns one of
the 178 parcels of beachfront property along that stretch,
pl us six beach accesses. |In addition, Okaloosa County, a
partner with the City in the beach nourishment project, owns a
parcel in the City in the project area.
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4/ The survey for the County portion of the project, which
was introduced in evidence as Petitioners' Exhibit 4, bears
that date. It is not clear fromthe evidence whether the
survey for the City portion of the project bears the sanme
date, but it is inferred fromthe evidence that any difference
in the dates of the surveys would not be significant.

5/ No party presented deeds to prove or refute beachfront
ownership. The City and County argued in their PRO that it
was necessary for SOB and STBR to introduce such deeds in
evidence in order to prove ownership to the VHW in the area
of the proposed beach nourishnment project. This argunment is
rejected. The testinony and evidence in the record was
sufficient to support this finding.

6/ Al statutory citations are to the 2004 codification of
the Florida Statutes.

7/  This statutory provision contradicts the Conclusion of Law
proposed in the PROfiled by the City and County based on the
decision in Gove Isle, Ltd. v. Bayshore Honeowners Ass'n, 418
So. 2d 1046 (Fla. 1st DCA 1982).

8/ The City and County argue in their PRO "The purpose of
the requirement for water quality assurances and, nore
specifically, the water quality standard of |ess than or equal
to 29 NTU i nposed by the Permt is to protect the fish and
benthic communities within the Project area. The turbidity
standard is not intended to ensure that waters are
aesthetically pleasing during the construction of this, or any
ot her beachfront Project. Thus, Petitioners fail to neet this
requirenment.” But this statutory provision contradicts their
argument, which nmust be rejected.

9/ Al rule citations are to the current codification of the
Fl ori da Adm ni strati ve Code.

10/ Wthin the Northwest Florida Water Managenent District, a
“wetland resource permt” is required rather than an

“envi ronnental resource permt,” which is required in the

ot her four water managenent districts in the State. The m nor
di stinction between the two permts has no effect on the
issues in this case.

11/ Wtnesses for the City and County suggested that
ownership of sonme riparian property along the proposed Project
site was sufficient under these rules, but the argunment was
not made in their PRO
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12/ During the hearing, this was referred to as the right for
one's riparian property to remain in contact with the water."
But riparian ownership only extends to the MHW, and
beachfront property usually is not in contact with the water.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days fromthe date of this Recommended Order. Any exceptions to
this Recommended Order should be filed with the agency that w |

issue the final order in this case.
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